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mitigate the “risk of servicer noncompliance” and had “rarely used available contract
accountability provisions to hold servicers accountable.”3
The situation does not appear to be getting better, despite the Department’s claims of
“significant ongoing improvements.”4 In fact, the Department took only two actions against loan
servicers and recovered $2 million in contractual fees in the 18-month period following OIG’s
audit. This amount represented less than 0.12 percent of the $1.7 billion that Office of Federal
Student Aid (FSA) budgeted for its servicing contracts across this period.5 None of the $2
million recovered was returned to student borrowers.
The Department has obstructed state law enforcement.
Other regulatory bodies and law enforcement organizations (LEOs) play an essential role
in holding student loan servicers accountable. Between 2013 and 2017, federal and state LEOs
investigated, sued, and successfully concluded litigation with federal student loan servicers.
These actions resulted in student loan servicers discontinuing financially harmful practices and
policies, with millions of dollars being returned to student borrowers.6
Under your leadership, however, the Department has taken a series of drastic steps to
obstruct federal and state investigations into student loan servicers.
For example, in December 2017, the Department issued a policy memorandum to all
student loan servicers, prohibiting servicers from responding directly to any investigative
requests made by LEOs or regulators. The memo instead requires servicers to direct
investigative requests to the Department.7 The Department, however, has not approved any
disclosures of data to LEOs since the issuance of the December 2017 memo.8 This record stands
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in stark contrast to the previous administration, which revised disclosure rules to facilitate—
rather than impede—coordination between the Department and LEOs.9
On June 13, 2018, the Department further obstructed efforts to hold servicers accountable
by publishing a notice in the Federal Register ending the Department’s policy of collaboration
with state law enforcement, stating, “The Department no longer intends to disclose any records”
for use by other law enforcement agencies.10 The Department now appears to have both a formal
and informal policy of withholding information from law enforcement, obstructing any
investigations into student loan servicers.
The Department has also stymied Congressional inquiries into these policies. For
example, the Senate report accompanying the bill funding the Department for Fiscal Year 2019
directed the Department to publish a detailed explanation of the policy governing the disclosure
of these records and encouraged the Department to publish a list of any law enforcement
disclosure requests.11 The Department, however, failed to comply. Chairwoman DeLauro and
Senator Patty Murray then sent a separate information request.12 More than five months later,
the Department has still not provided any responsive information. As a result of this obstruction,
Congress lacks key information about the Department’s efforts to shield servicers from federal
and state law enforcement.13
The Department has undermined CFPB’s oversight of student loan servicers.
The Department and CFPB have joint oversight roles over student loan servicers. The
Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act) requires the
CFPB’s Student Loan Ombudsman to establish a memorandum of understanding (MOU) with
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the Department’s Student Loan Ombudsman to assist individual student loan borrowers with
complaints about student loan companies.14
To fulfill this statutory requirement, the Department and CFPB entered into two MOUs
during the Obama Administration, in 2011 and 2014, that facilitate the sharing of information
and collaborative oversight of student loan servicers. Under your leadership, however, the
Department unilaterally terminated these agreements in 2017.15 This cancellation appears to
violate a legal requirement to maintain an MOU to “ensure coordination in providing assistance
to and serving borrowers seeking to resolve complaints related to their private education or
Federal student loans.”16
Your rationale for terminating these agreements appears to be no more than a pretext.
First, you asserted that CFPB ceased sending complaints related to federal student loans to the
Department within 10 days of their receipt, a condition of the MOU. Second, you claimed that
CFPB had expanded its jurisdiction to include student loan servicers.17 Neither claim is valid, as
CFPB has explained.18
In fact, CFPB has provided the Department with all complaints available in near real-time
through a web-portal. Recently, CFPB director Kathleen Kraninger—an appointee of President
Trump—made clear that this practice is ongoing, despite the Department’s unwillingness to
facilitate any of CFPB’s oversight requests and cancellation of the MOU in violation of federal
law.19
In addition, your claims that “the CFPB [was] using the Department's data to expand its
jurisdiction into areas that Congress never envisioned” and that “CFPB unilaterally expand[ed]
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its oversight role to include the Department’s contracted federal loan servicers,” are factually
inaccurate.20
CFPB has clear statutory oversight authority over student loan servicers and the financial
products they administer. By law, one of CFPB’s primary purposes is to supervise nondepository institutions, such as student loan servicers, that are “larger participant[s] of a market
for other consumer financial products or services as defined by rule” for “compliance with
Federal consumer financial law” and to take “appropriate enforcement action to address
violations of Federal consumer financial law.”21 CFPB exercised its authority to supervise
student loan servicers as larger participants through the Bureau’s formal rulemaking process,
including public notice and comment.22 The Department has no legal authority to ignore CFPB’s
rule based on the Department’s contradictory interpretation of CFPB’s statutory authority.
In terminating the two MOUs and forbidding loan servicers from cooperating with CFPB
oversight and investigations, the Department has overstepped its legal authority and
inappropriately protected student loan servicers from much-needed scrutiny.
According to 21 state attorneys general, the Department’s multiple industry-friendly
policies have undermined the enforcement of consumer protection laws against student loan
servicers.23
For all these reasons, we request that the Department provide the following information
by August 26, 2019. Unless otherwise specified, please provide responsive documents from
January 20, 2017, to present:
1.

Please provide all documents and communications, including internal
communications, communications with student loan servicers, and memoranda
from the Department’s Office of General Counsel, regarding the Department’s:
a.
b.

June 13, 2018, Federal Register notice to revise the system of records
entitled “Common Services for Borrowers” (CSB);24
December 27, 2017, memorandum to loan servicers entitled “Ownership
of and Access to U.S Department of Education Records and Data;”25 and
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c.

March 12, 2018, Federal Register notice preempting state regulations of
student loan servicers (Preemption Notice).26

Please describe the Department’s position and provide all memoranda from the
Department’s Office of General Counsel related to the following questions:

2.

a.
b.

c.

Whether the Department has sole and exclusive oversight responsibility
over student loan servicers;
Whether the Dodd-Frank Act’s prohibition on “unfair, deceptive, or
abusive acts or practices….in connection with any transaction with a
consumer for a consumer financial product or service” applies to student
loan servicers;27
Whether other federal consumer financial protection laws apply to student
loan servicers, including but not limited to the Fair Credit Reporting Act,
the Fair Debt Collection Practices Act, and the Electronic Funds Transfer
Act.

Please provide all documents related to the Department’s process for considering
requests for disclosures under the CSB, including:

3.

a.
b.
c.

4.

All internal guidance;
All communications between the Department and any contractors; and
All documents from December 27, 2017, or later related to the process for
evaluating individual disclosure requests.

Please provide the following information related to the release of records
requested by state law enforcement agencies, state regulators, the CFPB, or any
other federal or state agency pursuant to any investigation or supervisory actions
under the CSB since December 27, 2017:
a.

A list of all such requests indicating the date of the request, the nature of
the request, the requester, the information responsive to the request,
whether the request was approved, denied, or is still pending, and the basis
for any denial.

Please describe the Department’s position and provide all memoranda from the
Department’s Office of General Counsel related to whether the Preemption Notice

5.

Records and Data (Dec. 27, 2017) (online at
https://static.politico.com/51/1f/0f805fd04c2eb035bcd79f9200be/december-27-2017-servicer-memo.pdf).
26

83 FR 10619 (Mar. 12, 2018) (online at www.federalregister.gov/documents/2018/03/12/201804924/federal-preemption-and-state-regulation-of-the-department-of-educations-federal-student-loan).
27
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applies to state agencies enforcing federal laws, such as the provisions of DoddFrank authorizing state enforcement.28
The Preemption Notice states that the “interposition of State-law requirements
may conflict with legal, regulatory, and contractual requirements, and may skew
the balance the Department has sought in calibrating its enforcement decisions to
the objectives of the program.”29 In light of this language, please provide:

6.

a.

b.

c.

7.

In 2016, FSA strengthened various contractual provisions with student loan
servicers. As a result of this change, “servicers are required to proactively
communicate with student loan borrowers who submit an incomplete IDR
[income-driven repayment] application and, consequently, servicers are
prohibited from summarily denying these applications.”30
a.
b.
c.

8.

28

All documents and communications related to the Department’s efforts to
calibrate enforcement decisions to meet the objectives of the student loan
program, including documents identifying the other factors (e.g., cost to
taxpayers, cost to student loan servicers, risk of financial or other injury to
borrowers) that the Department considers when making enforcement
decisions, and how those factors are balanced with the best interests of
students;
Documents sufficient to show each time the Department identified an
instance of non-compliance with the Higher Education Act, applicable
regulation, or any other federal or state law or regulation, and decided not
to require compliance, including the date of non-compliance, the nature of
non-compliance, the contractor that was not in compliance, and the
Department’s basis for not requiring compliance; and
Documents sufficient to show each time the Department has removed or
modified contract requirements put in place to address legal or regulatory
non-compliance due to concerns related to the cost of such contract
requirements, including the date the change was made, the nature of the
change, the contract that was changed, and the basis for the change.

Are these provisions still in effect?
If so, please provide documents sufficient to show how they are enforced.
If not, please provide documents sufficient to show the reason for
rescinding them, and when they were rescinded.

Has the Department ever adopted any policy or practice not to enforce, or to limit
or suspend enforcement of, any federal law or regulation related to student loan
Id.
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